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days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. § 103.5(a)(1)(i).
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DISCUSSION: The waiver application was denied by the Field Office Director, Providence, Rhode
Island. The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed.

The applicant, a native and citizen of Cote d’Ivoire, was found to be inadmissible to the United
States pursuant to section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1182(a)(6)(C)(i) for having procured entry to the United States by fraud and/or willful
misrepresentation. The applicant is applying for a waiver of inadmissibility pursuant to section
212(i) of the Act, 8 U.S.C. § 1182(i), in order to remain in the United States with his U.S. citizen
spouse.

The field office director concluded that the applicant had failed to establish that extreme hardship
would be imposed on a qualifying relative and denied the Application for Waiver of Excludability
(Form 1-601) accordingly. Decision of the Field Office Director, dated August 31, 2007.

The record establishes that in April 14, 2003, the Form I[-130, Petition for Alien Relative
(Form 1-130), filed on the applicant’s behalf by his U.S. citizen spouse, i S 25
denied. The applicant’s Form 1-485, Application to Register Permanent Residence or Adjust Status
(Form I1-485) was denied concurrently.

The filing of a Form I-601 waiver application is predicated on the necessity to demonstrate
admissibility, which in this case is a requirement for adjustment to permanent resident status under
section 245 of the Act. Although USCIS allows for the simultaneous filing of the Forms I-130 and
[-485, the applicant’s eligibility to apply for adjustment to permanent resident status is dependent on
approval of the Form I-130 petition filed by his spouse.

The purpose of the Form I-130 petition is to establish for immigration purposes the validity of the
marriage relationship between the applicant and his spouse. In the absence of an approved I-130
petition, the applicant is not entitled to apply for adjustment of status, and his application for
adjustment cannot be approved regardless of whether he is admissible or, if not, whether a waiver is
available for any ground of inadmissibility.

In the absence of an underlying approved Form I-130, Petition for Alien Relative, the Form I-601,
Application for Waiver of Excludability, is moot. The appeal of the denial of the waiver must

therefore be dismissed.

ORDER: The appeal is dismissed. The waiver application is denied.



